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OPINION

Defendant was convicted with regard to his handling of funds belonging to the Dyer
Industrial Development Board in hiscapacity asitsattorney. He contendsthe datefailed to establish
beyond a reasonable doubt that he acted with the intent to deprive the Board of its property.
Furthermore, with regard to the conviction for theft over $1,000, he contendsthe statefailed to prove
beyond areasonabledoubt that he acted without the Board’ s consent with regard to the handling of
the funds. We affirm the judgment of the trial court.



FACTS

The defendant was an attorney who practiced law in Dyer, Tennessee. He represented the
Dyer Industrial Development Board (hereinafter “Board”) continuously from its incorporation in
1972 until his termination in 1998. The Board was a not-for-profit public corporation whose
objective wasto promote industry in the local area. See Tenn. Code Ann. § 7-53-102. Infulfilling
its corporate purpose, the Board would construct and sell buildings to industries. The carporate
charter provides that any net earnings of the Board were to be paid to the municipality of Dyer.
Thesetheft charges centered around two salesof property by theBoard and the defendant’ shandling
of thefunds. The defendant did not testify at trial; thus, thef ollowing factswere established through
the testimony of other witnesses.

A. Kdlwood Transaction — Theft Over $60,000

The conviction for theft over $60,000 arose from the sale of property by the Board to
Kellwood Company for $425,000 on September 20, 1996. The check was made payable to the
Board; however, the defendant deposited thefundsinto hislaw practicetrust account. Thedefendant
concedesin thisappeal that he didnot have the authorization to deposit thesefundsinto hisaccount.

Upon depositing the $425,000, the defendant wrote checks payable to two different banks
totaling over $263,000 on behalf of the Board in payment of certain loans. Defendant also wrote
himself a check in an amount over $1,700 for attorney’s fees associated with the Kellwood
transaction. Thisleft approximately $160,000 due the Board; however, the defendant did not give
these funds to the Board. Instead, the defendant used these funds to cover seven checks written a
week earlier on the trust account to heirs of an estate. Had this deposit not been made to thetrust
account, the account would have had a negative balance of over $165,000.

Tom Blakemore, Chairman of the Industrial Board, testified that the Board had its own bank
account, and the defendant was not authorized to deposit Board fundsinto his account. He did not
realize any funds were missing from the Board’s bank account until around June 1997, when he
discovered the Board' s bank account only had approximately $400 in it. Hethen called a meeting
of the Board and questioned the defendant as to the missing funds. The defendant falsely statedto
the Board that the money was invested in Atlanta, Georgia. The Board mistakenly assumed the
defendant was truthful.

On July 11, 1997, the defendant submitted a finandal statement to First State Bank in
Kenton, Tennessee, in connection with apersonal loanand listed a$160,000 “ note payableto others
unsecured.” At some point after September 1996 and prior to January 1998, the defendant gave his
wife an undated, handwritten list of assets and liabilities in connection with their divorce

1It isunclear in the record as to why the trust account had i nsufficient funds to cover theseseven checks, each
in the amount of $35,000. However, it is apparent that the defendant was not in compliance with the ethical
requirements of the Code of Professional Responsibility. See Tenn. Sup. Ct. R. 8, DR 9-102.
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proceedings. The handwritten list contained a notation of a delt of $165,000 to the Board as “ atty
for Board.” However, the defendant’ ssworn answers tointerrogatoriesin the divorce proceedings
dated November 2, 1997, did not reveal this indebtedness or any other indebtedness to the Board.

The Board met again on November 6, 1997, and discussed money that it owed to the City of
Dyer. The Board requested that the money “invested in Atlanta’ be transferred to the local bank
within five days.

At the December 16, 1997, meeting of the Board, the defendant advised the Board that the
Atlantainvestment funds would be forthcoming that week. A demand letter was sent by the Board
to the defendant to deposit the funds by December 19, 1997. This deadline was not met, and the
Board on January 2, 1998, terminated the services of the defendant. A state audit was authorized
a this January 2™ meeting.

The defendant repaid the amount due the Board on the Kellwood transaction plus 6%426
interest by two checks dated January 6 and 8, 1998.

An audit by afraud examiner with the state comptroller’ s office began on January 13 or 14,
1998. When questioned by the fraud examiner, the defendant stated he had “ borrowed the money
toinvest.” The defendant dso secured from his office and produced for the fraud examiner anote
dated September 21, 1996, payable* on demand” to the Board inthe amount of “ $161,000 @ 6¥24.”
However, Blakemoretestified that the Board never authorized or approved such aloan. Theminutes
support Blakemore' stestimony. Furthermore, Blakemoretestified that hehad never seenthealleged
promissory note until after the audit had begun.

Blakemore also testified that the Board had outstanding loans from the time the defendant
deposited the funds until he repaid them. According to Blakemore, the loans ranged from 7% to
8Y4%, and these funds coul d have been used to make payments on thisindebtedness. Blakemorealso
testified that the defendant had always been paid hisattorney’ sfeesinthe past fromthe Board’ sbank
account.

Thedefendant wasinterviewed by auditorsand TBI Special Agent Roger Hughes on January
18, 1998. The defendant stated he met with Blakemore and Board member Reed Wright at alocal
restaurant on September 21, 1996, and secured their approval to borrow the $160,000 at 6% i nterest.
Defendant said he told them this was more than the 4% interes the bank paid and further told them
it “wouldn’t show up on the[bank records] ....” He stated that he executed apromissory note at that
time.?

The defendant acknowledged during the interview that he could not have paid the estate
distribution checks unless he deposited the Kellwood funds into his trust account. He further

2 . . . . .
As previously stated, the written promissory note was actually in the amount of $161,000 at 6¥4% interest.
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admitted falsely telling the Board that he had invested the money in Atlanta, Georga. He blamed
“city politics’ for the investigation since he, Blakemore and Wright “felt we needed to hide this
money to keep it from being cabbaged or to keep the city from spending it rather than the Industrial
Board.” Thedefendant then reversed an earlier statement and said, “1 can’t swear | told Wright and
Blakemorethat | personaly borrowed this money, but they got the money back at 6%4% interest.”

The defendant further stated in the interview that he could not recall where he invested the
Kellwood funds, and he made no attempt to keep these funds separate from his other assets since he
considered the $160,000 aloan to him personally. He contended he borrowed these fundsin order
to protect the Industrial Board from the “ city politics’ that existed at the time.

The defendant was asked during the interview if there were any transactions prior to the
Kellwood transaction in which he deposited Board funds into histrust account. He staed that all
prior payments went directly to the bank, and he had not handled any prior funds.

B. Wis—Con Transaction — Theft over $1,000

After interviewing the defendant in January 1998, the auditors examined the defendant’s
banking recordsbeginningin 1994, particularly inview of defendant’ sstatement in hisinterview that
he had not handled Board funds from sales prior to the Kellwood transaction. Those records
revealed that the Board sold property to Wis—Con on September 1, 1994, for the amount of
$320,000, and the defendant deposited thesefunds into histrust account. The defendant then paid
two Board loans | eaving an approximate balance of $8,000 in histrust account. These funds were
not paid to the Industrial Board or to the City of Dyer.

In response to a routine inquiry by the Board’s private auditing firm, the defendant on
January 6, 1996, advised the auditing firm by letter that the Board owed him for legal work
performed from September 1994 to December 31, 1995, in the total amount of $5,118.75, “leaving
the sum of $1,140.08 held in trust for the Industrial Board at their direction.”® No funds were pad
to the Industrial Board or the city at that time.

Based upon the investigation, the Board's new attorney on February 13, 1998, demanded
payment of the defendant in the sum of $6,258.83 plus interest at 6¥% from September 1, 1994.
The amount of $6,258.83 apparently represents the $3,000 profit from the sale |ess approximately
$1,800 attorney’ s fees due the defendant for work performed in August 1994. In response to the
letter, the defendant paid the Board $7,627.96 in full payment of this demand.

3The sum of these two figures is only $6,258.83; however, it appears the defendant was also due attorney’s
fees for the month of A ugust 1994 in the approximate amount of $1,800. Thus, the combined figures account for the
$8,000 profit from the sale.
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STANDARD OF REVIEW

The defendant contends the evidence is insufficient to sustain his conviction for either
offense. In determining the sufficiency of the evidence, this Court does not reweigh or reevaluate
the evidence. Statev. Cabbage, 571 S.\W.2d 832, 835 (Tenn. 1978). A jury verdict approved by the
trial judge accredits the state's witnesses and resolves all conflicts in favor of the state. State v.
Bigbee, 885 S.W.2d 797, 803 (Tenn. 1994). On appeal, the state is entitled to the strongest
legitimate view of the evidence and all legitimate or reasonable inferences which may be drawn
therefrom. Id. This Court will not disturb averdict of guilt due to the sufficiency of the evidence
unless the defendant demonstrates that the facts contained in the record and the inferences which
may be drawn therefrom are insuffident, as a matter of law, for arational trier of fact to find the
accused guilty beyond a reasoneble doubt. State v. Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App.
1996). Accordingly, it isthe appellatecourt's duty to affirm the conviction if theevidence, viewed
under these standards, was sufficient for any rational trier of fact to havefound the essential elements
of the offensebeyond areasonabledoubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307,
319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979); State v. Cazes, 875 S.W.2d 253, 259 (Tenn.
1994).

Although the evidence of defendant’s guilt is circumstantial in nature, circumstantial
evidencea one may be sufficient to support aconviction. Statev. Tharpe, 726 S.W.2d 896, 899-900
(Tenn. 1987); State v. Buttrey, 756 SW.2d 718, 721 (Tenn. Crim. App. 1988). However, for this
to occur, the circumstantial evidence must be consistent with guilt of the accused, inconsistent with
innocence, and must exclude every other reasonable theory or hypothesis except that of guilt.
Tharpe, 726 S.W.2d at 900.

While following the above guidelines, this Court must remember that the jury decides the
weight to be given to circumstantial evidence. “ Theinferencesto bedrawn from such evidence, and
the extent to which the circumstances are consistent with guilt and inconsi stent with innocence are
guestions. . . for thejury.” Marablev. State 313 SW.2d 451, 457 (Tenn. 1958) (citation omitted);
see also State v. Gregory, 862 SW.2d 574, 577 (Tenn. Crim. App. 1993).

INTENT TO DEPRIVE

Defendant contendsthe state in both casesfailed to establish beyond areasonable doubt that
the defendant intended to deprive the Board of the funds. We respectfully disagree.

A theft iscommitted “if, with intent to deprive the owner of property, the person knowingly
obtains or exercises control over the property without the owner’ s effedtive consent.” Tenn. Code
Ann. 8 39-14-103. “Deprive’” meansto:



(A) [W]ithhold property from the owner permanently or for such a
period of time as to substantially diminishthe value or enjoyment of
the property to the owner;

(B) [W]ithhold property or cause it to be withheld for the purpose of
restoring it only upon payment of areward or other compensation; or

(C) [D]isposeof property or useit or transfer any interest in it under
circumstances that make its restoration unlikely.

Tenn. Code Ann. 8 39-11-106(8). In ascertaining whether a defendant had the “intent to deprive’
the owner of the property, the jury may infer such intent from the surrounding facts and
circumstances. Statev. Lowery, 667 SW.2d 52, 57 (Tenn. 1984).

We view the evidence in a light most favorable to the state. With regard to the Kellwood
transaction, the defendant, without consent of the Board, placed theBoard’ s fundsinto his personal
trust account in order to cover checks he had writtenafew days earlier. He was untruthful with his
client when asked about the whereabouts of the funds. He was also untruthful with regard to the
Wis—Con transaction when he stated there were no prior sales in which he handled funds. The
defendant was never authorized or approved to borrow any of the Board’s money. In fact, the
defendant contradicted himself in his written statement but finally sad, “I can’'t swear that | told
Wright and Blakemore that | personally borrowed this money.” The alleged promissory note was
kept by the defendant and not seen by the Board until after the investigation had begun. The
defendant’s repayment of funds with regard to both transactions did not occur until after the
defendant’ s termination.

At thevery least the jury could reasonably concludethat the defendant intended to withhad
thesefundsfrom the Board for aperiod of time, and the Board could have used these fundsto make
payment on its indebtedness at a 7% to 8¥4% interest rate. Clearly, the funds were withheld for a
period of time so asto “ substantially diminish thevalue ... of the[funds] to the[Board].” See Tenn.
Code Ann. § 39-11-106(8)(A).*

In essence, defendant contendsit isnot a criminal offense for one to knowingly take money
that belongs to someore else as long as he or she subjedively intends to pay it back at some
unknown future date. Under the defendant’ stheory, abank teller could pocket alarge cash payment
by a customer on a bank loan and not be guilty of acriminal offense, as long as the bank teller had
the subjective intent a that time to repay the funds at some indefinitetimein the future. Wereject
thiscontention, especially sincetheintent of the 1989 Criminal Codewasto abolish the distinctions

“We further note that the City of Dyer was unlawfully deprived of funds since the Board's
corporate charter required that all net earnings bepaidto it. The defendant stated in hisinterview
that it was hisintent to “hide” these funds from the city.
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among the previous theft-related offenses and consolidate them into the single offense of “theft.”
Tenn. Code Ann. § 39-14-101.

We further reject defendant’s argument that his unauthorized acts are comparable to the
joyriding statute classifying as a misdemeanor the unlawful teking of an automaobile where the
defendant “ does not have the intent to deprive the owner thereof.” See Tenn. Code Ann. 8§ 39-14-
106. The unauthorized taking of an automobilefor a short time may well not meet the definition of
“deprive;” thus, it isjoyriding. See Tenn. Code Ann. 8 39-11-106(8). The unauthorized taking of
funds under the circumstances of this case does meet the definition of “deprive.” Id.

We further reject defendant’s reliance upon his repayment of these funds years after the
unauthorized taking, and after he was terminated. Defendant, in essence, contends the repayment
at 6¥4% interest establishes that the Board was not prejudiced by the unauthori zed taking. Firstly,
wereject this contention factually since theBoard was obligated on loans at ahigher rate of interest
than 6¥%. Secondly, and most importantly, repayment of fundsimproperly taken does not negate
the intent at the timeof the unauthorized taking. The crucial inquiry is whether the defendant had
the“intent to deprive’ at thetime of thetakingor at the timeof exercising control over theproperty.
See Tenn. Code Ann. § 39-14-103.

In summary, arational juror could conclude beyond a reasonable doubt that the defendant,
without the authority or consent of the Board, both took and exercised control over itsfundsinboth
transactions intending to withhold the funds so as to substantially diminish the value of the funds
tothe Board. Thisissue iswithout merit.

BOARD’S CONSENT FOR POSSESSION OF FUNDS

Defendant contendsthe statefailed to establish that he did not havethe Board sconsent with
regard to the Wis—Con funds. He contends his January 1996 letter to the Board’ s privae auditor
unequivocally establishes he had the Board’ s consent to possess these funds. Again, we disagree.

Although Blakemore did not recdl the 1994 Wis-Con transaction, he did testify that the
Board never authorized or approved any loan to the defendant. Blakemore was unaware that any
funds were missing with regard to the Wis—Con transaction until the investigation began. Upon
being asked to repay the amount due, the defendant did so. The January 1996 letter was to the
auditor and not the Board, and there is no showing that the Board ever consented to the defendant’s
useof thesefunds. Furthermore, thefact that the defendant advised the auditor that he set off certain
attorney’ s fees against the trust funds provides no explanation for the remaining balance of over
$1,000 for which there was no attempt to repay until he received the demand letter. Viewing the
evidencein alight most favorable to the state, the record before us indicates that the Board did not
consent to the defendant’ s personal use of these funds. Thisissue iswithout merit.



CONCLUSION

Based upon a careful review of the record, we affirm the judgment of the trial court.

JOE G. RILEY, JUDGE



